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THE DECISION ON THE UNION PACIFIC 
MERGER 

SUMMARY 

The suit by the Government in the Circuit Court, 296. — Organiza- 
tion and growth of the Harriman system, 297. — Purchase of the 
Southern Pacific, 300. — Agreement with the San Pedro, Los Angeles, 
and Salt Lake, 302. — Relations with the Santa Fe, 304. — Competi- 
tion prior to 1901, 307. — Effect of consolidation, 316. — Argument 
that the method of combination employed was legal, 319. — Opinion 
of the Supreme Court, 320. — Will dissolution impair efficiency in 
operation? 326. — Nature of the decree, 327. 

Ever since the decision in the Northern Securities 
case dissolving the merger of the Hill lines, it has 
seemed probable that an attempt would be made to 
break up the equally powerful Harriman system in 
the Southwest. It is true that the facts in the two 
instances were not altogether the same. The com- 
ponent parts of the Harriman lines were not com- 
petitors before their union in any such obvious way 
as the Great Northern and Northern Pacific had been, 
while the combination of the Union and Southern 
Pacific was not accomplished through a holding com- 
pany formed for the purpose, but came about through 
a stock purchase by a genuine operating company. 
Doubtless for these reasons prosecution was postponed 
until less equivocal cases had been disposed of. The 
delay had the advantage, as matters turned out, of 
allowing a prior investigation by the Interstate Com- 
merce Commission; so that the Government was 
enabled to incorporate in its record a large amount 
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of evidence presented in January and February, 
1907, without the expense of taking the testimony 
itself. 1 

The suit for dissolution under the Sherman law 
was finally brought by the United States before the 
Circuit Court for the District of Utah. The Govern- 
ment named as defendants the Union Pacific and its 
subsidiary companies, the Southern Pacific, the Santa 
Fe, the San Pedro, Los Angeles, and Salt Lake, the 
Northern Pacific, the Great Northern; certain indi- 
viduals, — Edward H. Harriman, Jacob H. Schiff , Otto 
H. Kahn, James Stillman, Henry H. Rogers, Henry C. 
Frick, and William A. Clark; and the Farmers Loan 
and Trust Company, the depositary of the San Pedro 
shares under the trust agreement of 1902. It asked 
decrees forbidding the Union Pacific, Oregon Short 
Line, and Oregon Railroad and Navigation Companies 
from voting shares of the other companies named in 
the petition, and also decrees enjoining these other 
companies from recognizing any shares which the 
Union Pacific and its subsidiaries might happen to 
hold. Briefs were filed by P. F. Dunne and N. H. 
Loomis for the Union Pacific and its subsidiaries 
and for the Southern Pacific. A separate brief was 
submitted for Mr. Frick, and a memorandum in behalf 
of Messrs. Stillman, Schiff, and Kahn. The Govern- 
ment's case was directed by Frank B. Kellog and 
Cordenio A. Severance, with the Attorney General's 
assistance in the preparation of the brief. All of these 
gentlemen had been employed before in prosecutions 
under the Sherman law, and Messrs. Kellog and Sev- 
erance had tried the case against the Southern 

1 References, unless otherwise stated, are to the record submitted to the Supreme 
Court. The testimony and exhibits in the Merger Case fill thirteen volumes and 
constitute an important addition to the source material on railroad transportation. 
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Pacific in the Circuit Court. Mr. Severance, how- 
ever, bore the burden of examining and cross-examining 
witnesses in the case at bar, and was the best 
informed, as he was perhaps the ablest, of the 
Government counsel. 

The original report of the Interstate Commerce 
Commission had dealt with the Harriman lines as a 
great combination of competing railroads. 1 The 
Circuit Court rendered its decision on June 24, 1911, 
and contrary to general expectation this proved un- 
qualifiedly adverse to the Government's contentions. 
The case turned on the question of competition. 
Two judges ruled that the Union Pacific and the 
Southern Pacific were connecting and only incidentally 
competing lines. 2 Judge Hook filed a dissenting 
opinion. Appeal was taken to the Supreme Court 
in October of the same year. 

The facts in the case seem reasonably clear. The 
so-called Harriman group of railroads in 1912 com- 
prised a mileage of about 18,500 miles. It stretched 
from Omaha, Kansas City, and New Orleans on the east 
to Los Angeles, San Francisco, and Portland on the 
west, and by means of the Morgan Steamship Line 
it reached New York. In addition it owned a majority 
of stock in the Pacific Mail Steamship Company, 
which carries freight and passengers from the Pacific 
Coast to the Orient and to Panama. Of the total 
mileage west of the Mississippi-Missouri River and 
south of the Northern Pacific Railroad the Harriman 
management controlled 19%. Finally, through stock 
ownership in the Illinois Central, the Chicago and 
Alton, and other lines, and by contract with the San 
Pedro, Los Angeles, and Salt Lake, it possessed in 

» 12 I. C. C. Rep. 277. 2 188 Fed. 102. 
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varying degree influence over connecting and competing 
roads. 

The different parts of the system were held together 
by a rather complex system of intercorporate stock- 
holdings. The keystone of the structure was the 
Union Pacific Railroad, which held in its treasury 
all the stock of the Oregon Short Line, most of the 
stock of the St. Joseph and Grand Island, and con- 
siderable quantities of the shares of the Illinois Central 
and of the Chicago and Alton. The Oregon Short 
Line in its turn owned half of the stock of the San 
Pedro, Los Angeles, and Salt Lake, substantially all of 
the stock of the Oregon- Washington Railroad and 
Navigation Company, 46% of the shares of the South- 
em Pacific Company, and interests in the Baltimore 
and Ohio, New York Central, Chicago and North- 
western, and other lines. The Southern Pacific 
Company, most important of all the Union Pacific 
subsidiaries, was a holding company, which owned 
substantially all the stock of the Central Pacific, 
the Southern Pacific Railroad, the Galveston, Harris- 
burg, and San Antonio and other roads in the South- 
west, the Southern Pacific Railroad Company of Mexico, 
the Oregon and California, and other less important 
companies. The Southern Pacific Company also leased 
and operated the Central Pacific, the Southern Pacific 
Railroad, the Oregon and California, and the Southern 
Pacific Coast Railway. Including the Illinois Central 
the securities of the Harriman companies outstanding 
aggregated some $2,600,000,000, of which $1,650,000,- 
000 were in the hands of the public. 

Three periods may be segregated in the growth of 
the system. The shares which the Union Pacific pos- 
sessed in the capital of the Oregon Short Line, the 
holdings of the Short Line in the Oregon-Washington 
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Railroad and Navigation Company, and the holdings 
of the Southern Pacific Company in the railroads of 
the Southwest and in the Central Pacific represented 
the normal growth of the Pacific railways which had 
been chartered in 1862 and 1864. The construction 
of the Short Line was undertaken by Union Pacific 
interests in order to secure a connection with the 
Pacific Coast, and was financed in return for the stock 
of the company and a portion of its bonds. The 
Oregon Railway and Navigation Company 1 was 
purchased for the same reason, under the very nose 
of the Northern Pacific. In like manner, the parties 
which originally built the Central Pacific constructed 
additional track southward along the Californian 
coast, and then east through Arizona, New Mexico, 
and Texas. As a pure matter of convenience they 
organized different companies as they went along, 
and finally welded all together by means of stock 
control. It was in the second period that the 
control of the Salt Lake Company by the Union 
Pacific and Oregon Short Line was secured, and 
then also that the Union Pacific bought its hold- 
ings in the Southern Pacific. About the same time 
shares were purchased in the Northern Pacific which 
were later sold again. The third period began with 
the dissolution of the Northern Securities Company 
and represents the result of reinvestment of the sums 
secured from the sale of Northern Pacific and Great 
Northern stock. Among other securities certain shares 
in the Santa Fe were obtained. For the purposes in 
hand we have to deal mainly with the second group 
of purchases, as these, with the addition of the Santa 
Fe operation, were the basis of the Government suit. 
The characteristic feature of the earlier and later 

1 Later expanded into the Oregon-Washington Railroad and Navigation Company. 



300 QUARTERLY JOURNAL OF ECONOMICS 

development was the acquisition of connecting lines; 
only in the middle period, if at all, was competition 
suppressed. 

It is a matter of common knowledge that as late 
as 1901 the Union and Southern Pacific Companies 
were entirely independent. Of the original builders 
of the Southern Pacific, Hopkins had died in 1878, 
Crocker in 1888, and Stanford in 1893; but until 
August, 1900, Mr. Collis P.. Huntington, then holding 
37|% of all the Southern Pacific stock outstanding, 
refused to compromise in any way his company's 
separate existence. The record shows that proposals 
were made to him. The Union Pacific, dependent on 
the Southern Pacific for direct connection with San 
Francisco, and fearful lest at Mr. Huntington's death 
his stock should fall into unfriendly hands, offered to 
purchase his shares, or failing this to conclude a perma- 
nent alliance. To this offer Mr. Huntington remained 
indifferent. Huntington died, however, in August, 
1900, leaving his Southern Pacific stock to his widow 
and nephew in the proportion of two-thirds and one- 
third respectively; and both, as had been anticipated, 
proved willing to dispose of their holdings. Negotia- 
tions were carried to completion in February, 1901. 
475,000 shares were purchased from the Huntingtons 
and from Edwin Hawley, the late financier's most 
intimate business associate, while enough was secured 
from other parties through Kuhn, Loeb and Company 
to make an aggregate of 677,700 shares, at an average 
price of 50.6146. Market quotations were then in the 
neighborhood of 45%. On February 4, Kuhn, Loeb 
and Company engaged to deliver to the Union Pacific 
one month later 72,300 additional shares at the same 
price, plus 4% interest from February 11, bringing the 
company's holdings up to 750,000 shares. This, in 
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Mr. Harriman's opinion, was sufficient for control. 
A year or two later an attempt to force the Southern 
Pacific to pay in dividends earnings which its managers 
thought should be expended in improvements led the 
Union Pacific to acquire still another 150,000 shares. 
In January, 1910, purchases were renewed for the last 
time, in view of pending legislation in Congress which 
promised to make the possession of an absolute majority 
of Southern Pacific stock desirable; but these pur- 
chases ceased after 74,000 shares had been obtained, 
and 50,000 shares were subsequently sold. This 
concluded the episode. On June 30, 1911, the Union 
Pacific through the Oregon Short Line owned 1,266,500 
shares of Southern Pacific common, or 46% of all 
outstanding — sufficient to give undisputed control. 

It was stoutly maintained by Mr. Kahn, of Kuhn, 
Loeb and Company, that the desire to control the 
Southern Pacific line from San Francisco to El Paso 
was not a motive in the transactions described. The 
necessity of buying the Sunset Route, he said, was 
considered an obstacle and a deterring feature. If 
a way could have been found to secure the Central 
Pacific alone, it would have been preferred at the time. 
The possible reduction of competition was not even 
considered at any of the meetings of the Executive 
Committee at which the subject was brought up. 
The same was true of the acquisition of the boat lines 
to the Orient, the business to Colorado and Utah 
points, and other minor phases. 1 Speaking of the 
Southern Pacific, Mr. Kahn declared: — 

We knew it would require a great deal of money to be spent on 
it, we knew it added thousands of miles to the burden of administra- 
tion and management. We were very anxious that the Union 
Pacific should receive as much of the administrative ability and 

i Pp. 4713-4714 Kahn. 
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of the railroad genius of Mr. Harriman as it was possible for him 
to give it, and we were rather disinclined to put upon him any more 
burden than was necessary to the best development of the Union 
Pacific; and therefore we, individually, felt that if the Southern 
Pacific could be separated, keeping only the Central Pacific and 
the north and south lines in California, and getting rid of the south- 
ern part of the Southern Pacific, we would be getting rid of a 
nuisance. 1 

Some plausibility was given to this contention by 
Mr. Gould's later admission that he had requested 
a half interest in the Southern Pacific purchase, and 
had told Mr. Harriman that if the Union Pacific did 
not take the stock he would take it himself for his 
roads. 2 At this time the Gould lines ended at Ogden, 
and the control by them of the Central Pacific would 
have been disastrous to Union Pacific interests. There 
was also talk of possible construction to Ogden by the 
Burlington or the Chicago and Northwestern. No 
proof of intent is now possible. One can only surmise 
that Mr. Harriman was unlikely to have overlooked 
the great extension of his power in the Southwest 
which acquisition of the Sunset Route was bound to 
bring, whatever might have been true of the bankers 
who were supporting him. 

A few years after the Southern Pacific purchase, 
the San Pedro, Los Angeles, and Salt Lake was brought 
into the fold. This line runs from Salt Lake City 
southwesterly to Los Angeles, cutting three or four 
hundred miles from the route via Sacramento, and 
giving to the Union Pacific yet another independent 
outlet to the coast. It appears that the project had 
been originally planned by Union Pacific interests and 
over a million dollars spent; but that the plans had 
been interrupted by the Union Pacific bankruptcy 
and had not been resumed until 1898. 3 In that year 

i P. 4731 Kahn. s Pp. 4952-4957 Gould. « P. 2435 Eooles. 
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the Oregon Short Line made a contract with a man 
named Eccles and his associates, who engaged to 
form a company and to build a railroad along the old 
grade for some seventy-five or eighty-five miles. Under 
this contract sixty-six miles were built, 1 when construc- 
tion ceased. About 1900 the matter was taken up by 
parties in Los Angeles, and Senator Clark became 
interested. 2 Land for a terminal was applied for in 
Salt Lake City and support asked for on the ground 
that the new line would be independent of the Southern 
Pacific. 3 By June, 1901, the San Pedro Company 
had raised $2,501,600, had obtained in the neighbor- 
hood of one hundred acres of land in Los Angeles 
favorably situated for terminals, and through the 
Los Angeles Terminal Railway Company had acquired 
about three miles of water front on the Bay of San 
Pedro, California. 4 One hundred and ten miles of 
the proposed main line from Los Angeles toward 
Salt Lake had been surveyed, ninety miles located, 
and right of way for thirty miles secured. 6 These 
vigorous efforts led to renewed activity on the part of 
the Union Pacific system, altho the original reasons 
for construction had lost force after its consolidation 
with the Southern Pacific lines. An option on the 
Eccles mileage (Utah and Pacific Company) was taken 
up, forty-two miles were built on towards Caliente, 
surveys were made towards Los Angeles, and litigation 
was begun with the Clark interests over the right of 
way through certain narrow passes through which 
both roads, if constructed, would have to run. It 
was from the beginning evident that two railroads 
through this district would not pay, 6 and the San Pedro 

i P. 2435 ff. Eccles. s P. 3282 ff . Gibben. 

• P. 2460 Love. « Pp. 3278-3279 Clark. 

« P. 3280 Clark. • P. 2569 Kearns. 
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Company came to terms. In July, 1902, the Clark 
people sold to the Harriman lines an undivided half 
interest in the enterprise and agreed to the trusteeing 
of all the stock for ten years. Directors were to be 
equally divided between the two parties and various 
traffic and other agreements effectually prevented inde- 
pendent action as to rates. 

The abortive attempt to control the Northern Pacific 
in 1901 needs only a bare reference. It had no result 
except to provide the Union Pacific abundantly with 
funds that could be used in future expansion. It 
should be remarked, however, that an interest in 
the Santa Fe was acquired in 1906, at a time of active 
rivalry between Santa Fe and Southern Pacific interests. 
The Santa Fe was then and still is the only road con- 
necting San Francisco and Chicago by its own rails 
(except for a few miles in California where Southern 
Pacific tracks are used), and the only one of importance 
apart from the Harriman lines that penetrates the 
Southwest. In 1901 projects for Santa Fe extension 
in Arizona were under discussion. The company 
had just bought the stock and second mortgage bonds 
of the Santa Fe, Prescott, and Phoenix, a road running 
from Ash Fork on the Santa Fe main line south and 
southeast through Prescott to Phoenix. The country 
was not a rich one, but it had mineral possibilities, 
and expected a considerable agricultural development 
through irrigation. The president of the last-named 
company was one Frank Murphy, whom Mr. Mora- 
wetz, chairman of the executive committee of the 
Santa Fe, characterized as an enthusiastic son of 
Arizona. 1 Mr. Murphy was anxious that the Phoenix 
road should be extended south to Benson, where 
connection could be made with the El Paso and South- 

i P. 1139 Morawetz. 
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western and a direct and independent outlet secured 
to the Gulf over this road and the Texas and Pacific 
from El Paso. It is obvious that this was of great 
importance to the Santa Fe, Prescott, and Phoenix 
so long as it remained independent. To the Santa Fe 
it was less vital. Traffic which could be taken on 
Atchison rails clear to Chicago was scarce likely to be 
given to another road at Benson, and altho part of the 
proposed road might have been used in a new low grade 
route through Southern Arizona and New Mexico 
to Deming — a route parallel with the Santa Fe's 
existing line and about one hundred and fifty miles 
longer — the construction of this route was not imme- 
diately in prospect. For these reasons, and because 
the local business of the extension did not look attrac- 
tive, Mr. Morawetz refused to undertake it. 1 Mr. 
Murphy promptly organized a new company, the 
Phoenix and Eastern, made surveys, secured rights 
of way, and negotiated for a trackage contract with the 
El Paso and Southwestern. 2 Seeing that the road 
was to be built, the Santa Fe decided that it had 
better build it itself, and arranged in 1902 for construc- 
tion as far as Dudleyville, half-way. 3 Shortly after 
surveys were made for an eastern extension from 
Dudleyville toward the Santa Fe tracks at Deming, 
and a new road was incorporated to build through the 
Gila canyon. 4 

The construction south of Phoenix the Southern 
Pacific regarded as an invasion of its territory. Harri- 
man graders occupied a canyon above the line of the 
Phoenix and Eastern and proceeded to blast down 
rocks upon their rival's right of way. 6 The next step 

' P. 1133 Morawetz. » P. 1162 Douglas. 

» P. 1133 Morawetz. « P. 5069 Murphy. 

» P. 1025 Murphy. 
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was to ask the Santa Fe to sell to the Southern Pacific 
the constructed part of the Phoenix and Eastern, 
and to retire from the country in which it lay. 1 Mr. 
Morawetz was not unwilling to make the sale. He 
seized the opportunity, however, to secure certain 
advantages in northern California. In the summer of 
1902, as he explained in his testimony, the Atchison 
had concluded that it would be desirable to extend 
its system north of San Francisco Bay. Negotiations 
were begun for the purchase of the stock of the Cali- 
fornia and Northwestern, but this stock was sold to 
Southern Pacific interests before the Atchison purchase 
was completed. 2 Thereupon the Atchison bought the 
stock of a short line running out of Eureka, about 
one hundred miles north of San Francisco. This 
railroad did a considerable passenger business and 
handled a good deal of lumber, but connected with 
San Francisco only by boat. 3 It was intended to 
build south to San Francisco, 4 but the construction 
would have been expensive, and the volume of business 
probably insufficient to support both a Southern Pacific 
and a Santa Fe line. The dispute in Arizona gave 
Mr. Morawetz the idea of attaching to his consent 
to sell the Phoenix and Eastern (at cost and interest) 
the conditions that Mr. Harriman sell him at the same 
time a half interest in the coast lines north of San 
Francisco Bay. Mr. Harriman at first refused, 6 but 
later agreed. As part of the same arrangement the 
Southern Pacific agreed to have built a low grade line 
between Phoenix and Deming and the Santa Fe a line 
between Phoenix and Mojave — each company to have 
trackage rights over the other's road on mutually 
satisfactory terms upon request. 6 

1 P. 1134 Morawetz. 2 P. 1134 Morawetz. 

» P. 609 Payson. < P. 512 Payson. 

» P. 1136 Morawetz. • P. 974 Deming. 
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It was while the relations between the Santa Fe 
and the Southern Pacific were thus subjects of dispute 
that Mr. Harriman informed Mr. Morawetz that he 
and some of his associates (Wm. Rockefeller, H. H. 
Rogers, Jas. Stillman, and Kuhn, Loeb and Company) 1 
had purchased 300,000 shares of Atchison stock and 
desired representation on the Board of Directors. 
He called attention to the general desirability of estab- 
lishing a better relationship between railroads, and 
offered Mr. Morawetz a place on the executive com- 
mittee of the Southern Pacific; but stated that the 
stock referred to had been bought as a private invest- 
ment. Mr. Morawetz declined to consider a change 
in the directorate until the differences between the 
Santa Fe and the Harriman lines should have been 
adjusted. By February, 1905, an agreement had been 
reached, and Messrs. Rogers and Frick were elected 
to the Atchison Board. 2 The bulk of the holdings 
of Mr. Harriman and his associates had been sold by 
the latter part of 1906, but by this time the Oregon 
Short Line had purchased 100,000 Atchison shares; 
and Rogers and Frick retained their positions. The 
stock owned by the Oregon Short Line was finally 
sold in 1909. 3 

These were the bare facts on which the Government 
was to base its charge of violation of the law. They 
raised, it will be observed, three questions. (1) Was 
there competition between the companies named 
before the incidents occurred which were mentioned 
in the complaint? (2) Did these transactions do away 
with competition, assuming that it had existed ? 
(3) If there had been competition, and it had ceased, 
was its suppression brought about by illegal means ? 
Unless all three questions could be answered in the 

» P. U05 Schifl. ' P. 1138 Morawets. ' P. 4722 Kahn. 
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affirmative, the Government's case would fail. In 
the eyes of Mr. Wickersham and his associates the 
facts cited constituted cumulative evidence of a con- 
spiracy to restrain and monopolize interstate and 
foreign commerce, carried through by competing 
railroads and by certain stockholders therein. On 
the other hand, the defendants interpreted the facts 
as isolated transactions, each justified by the special 
circumstances of the case, and totally devoid in intent 
and result of any semblance of restraint of trade or 
attempted monopoly. 

In analyzing the evidence presented, we may first 
direct our attention to the matter which the Govern- 
ment offered as proof of the existence of competition 
between the Southern and the Union Pacific railroads, 
including with the latter the Oregon Short Line and 
Oregon Railroad and Navigation Companies. This 
evidence was vital, and was given more attention in 
briefs and testimony than any other portion of the case. 
The material was divided into seven parts: — 

1. Competition as to traffic between the Atlantic 
seaboard and the Pacific coast. The Government 
examined no less than seventy witnesses — shippers, 
Southern Pacific employees and ex-employees, and 
representatives of independent railroad lines. Among 
those who testified were Mr. Hawley, for nineteen 
years eastern agent of the Southern Pacific and after 
that a financier of prominence; Messrs. Stubbs, 
Spence, and Munroe of the traffic department of the 
Southern Pacific; Mr. Paul Morton, one time Vice- 
President of the Equitable Life Assurance Company, 
Mr. Jeffery, President of the Denver and Rio Grande, 
and Mr. Hannaford, in charge of traffic on the Northern 
Pacific. Substantially all of these witnesses testified 
that traffic from the Atlantic seaboard could move 
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to the Pacific coast either via the Morgan Steamship 
line to New Orleans and thence over the Sunset Route 
of the Southern Pacific to San Francisco, or via the 
trunk lines and their connections to Omaha, thence 
over the Union Pacific to Ogden and over the Central 
Pacific to the Coast. Altho the Southern Pacific 
was interested in both of these routes, yet it secured 
all the revenue from freight moving via the Sunset 
Route and only 30.1% of the total revenue from freight 
delivered to it by the Union Pacific at Ogden. In 
consequence, it used its best efforts to influence freight 
to travel by the southern line. The Government 
showed by the evidence of shippers that freight was 
actually solicited in competition between the two 
Pacific companies. The Southern Pacific, it appeared, 
took traffic at New York rates from as far west as 
Buffalo and Pittsburg, not including those cities, 
and from as far south as Norfolk. 1 Not only this, 
but the Union Pacific was not altogether restricted 
to the route via Ogden. By diverting freight at 
Granger and sending it north to Portland over the 
Oregon Short Line and the Oregon Railroad and 
Navigation Company, it could affect the transcontinen- 
tal rate in two ways. In the first place, it was physi- 
cally possible for traffic to move from Portland to 
San Francisco by boat; and in the second place, a 
mere reduction in the rate to Portland compelled a cut 
to every Pacific terminal point in order to maintain 
these different cities in the same relative position for 
the distribution of eastern goods. As Mr. Stubbs 
expressed it: " Let the rate be cut on the Great North- 
ern, and it goes down to the Gulf of California." 2 

Mention may also be made in this connection of the 
route via the Isthmus of Panama, in which the Southern 

> P. 841 Hawley. 2 P 2005 Stubbs. 
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Pacific had an interest by virtue of its control of a 
steamship line from San Francisco to Panama. The 
business was not large, but in so far as any moved 
this way it was in competition with the rail lines via 
Ogden. 

2. Competition as to traffic between points in the 
interior of the country and the Pacific Coast. Much 
the same was true of the traffic from points between 
Buffalo and Pittsburg and the Mississippi River 
that held for the business from further east. It was 
plainly impracticable to send them through New York, 
but goods could move to the Gulf and thence via 
the Sunset Route to California, or they could go by 
way of Ogden. The Illinois Central was the most 
important road in this territory, and Mr. Fish, its 
president, testified that the Union Pacific and the 
Sunset Route competed for traffic originating any- 
where in Illinois Central territory as actively as any 
two roads that were in the business. 1 Rates were 
the same either way, the competition being in ser- 
vice and solicitation. 2 

3. Competition as to traffic between the Atlantic 
seaboard and Colorado and Utah common points. 
A good many sheep wintered in the desert west of 
Salt Lake, and in the spring moved to the summer 
ranges in Idaho where they were sheared. The rail- 
road near which the shearing took place secured the 
outbound wool, and for this reason the Union Pacific, 
Southern Pacific, and Rio Grande Western offered 
every attraction possible to influence the movement 
of the flocks. The Union Pacific, for instance, at one 
time paid a head tax which Wyoming levied on all 
sheep brought into that State. 8 The Oregon Short 
Line purchased salt on behalf of the sheep owners, 
carried it to Idaho, and only collected back the pur- 

' Pp. 1109-1110 Fish. » P. 2189 Stubbs. » P. 2391 Babcock. 
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chase price at the time the salt was delivered. 1 In 
the same way there was competition in respect to cattle 
and horses which wintered in southern Idaho and 
northern Nevada and moved east in the spring. 2 
In return for the wool, cattle, hides, etc., shipped east, 
there were brought in shipments of miscellaneous 
merchandise, dry goods, machinery, and the like. 
When the Union Pacific handled the business it moved 
from New York to Norfolk or Newport News, thence 
by rail to Omaha and over the Union Pacific lines to 
destination. When the Southern Pacific took it, 
the freight went by Southern Pacific steamers to 
New Orleans or Galveston, and thence over railroads 
controlled by the company to Fort Worth, Texas, 
where it was given to connecting lines for delivery 
at destination. The rate was the same either way, 
but the rivalry between soliciting agencies was intense. 3 
4. Competition as to traffic between Portland and 
Utah and Colorado common points, including certain 
points in Nevada. Portland enjoys a fairly direct 
route over the Oregon Railroad and Navigation Com- 
pany's tracks to Huntington, and from there over the 
Oregon Short Line to Granger, a few miles east of 
Ogden. The Southern Pacific runs south from Port- 
land to Roseville, near Sacramento, and thence east 
through California, Nevada, and Utah to Ogden. 
The distance over the one route is 945.3 miles and over 
the other 1487.3. The Roseville route has nearly 
twice the rise and fall of the Huntington road, while 
the curvature also is greater. A calculation by Mr. 
Kruttschnitt estimated that the direct line haul was 
equivalent to 3498 miles of straight level track, but 
that the haul via Roseville was equivalent to 6164 
such miles. 4 The evidence nevertheless showed that 

1 P. 2491 Love. 2 P. 2661 McBride. 

« Pp. 2358-2371 McCarthy. « P. 4141 Kruttsohnitt. 
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some business, especially lumber, had moved the long 
way around before 1901. Traffic also had moved 
via the Oregon Short Line and Central Pacific to points 
as far west of Ogden as Wells, Nevada. How much 
all this amounted to was not clearly shown — at best 
it was probably not a great deal. After the con- 
solidation of the Union Pacific and Southern Pacific 
in 1902 the Shasta Route took out its through rates 
with the Oregon Railroad and Navigation Company, 
and withdrew from the competition. 

5. Competition as to traffic between San Francisco 
and Portland. Some of the business between these 
towns used the same Southern Pacific rails through 
Oregon and California that were traversed by busi- 
ness going to Utah and Nevada. About two-thirds 
of it, however, came by water. 1 Mr. Stubbs, traffic 
director of the Harriman lines, testified as follows: — 

The steamship service between San Francisco and Portland is 
better than the rail service, with this single exception — that the 
rail service is daily while the steamship service is probably only 
once in five days. The points of delivery and taking at San Fran- 
cisco and at Portland favor the steamship line. In the early 
opening of the Shasta Route, we had some ambition to load our 
trains north-bound, and made some attempts to get the business, 
but found that we absolutely could not take the business as against 
the steamship lines, but besides this, is the fact that there were 
outside competitors with the Oregon Railroad and Navigation; 
other steamship lines, and steam schooners, that made the rates 
not only unremunerative, but they were unstable; so, after several 
attempts to join in that business, we quit. 2 

The evidence showed clearly that for perhaps one 
and a half years after 1894, the raihoad and steam- 
ship lines competed actively for the local coast-wise 
business, both freight and passenger. Rates fell to 
one dollar a ton by water and $1.50 a ton by rail for 

> P. 3953-3954 Stubbs. • P. 3935 Stubba. 
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the 653 miles between San Francisco and Portland. 1 
Passenger fares were $2.50 and $5.00 on the boat, 2 
and $5.00 and $10.00 by rail. The boat rate included 
meals and berth, for which the regular charge was 
$6.00, so that it was actually cheaper to pay fare than 
to ride on a pass. After the war was over a differential 
was put in of 6c. a 100 pounds LCL and 3c. a 100 
pounds CL between the steamers and the rail lines s — 
all this before 1901. Competition in service continued, 4 
and large sums are still spent in advertising. 5 

6. Competition for traffic between San Francisco 
and points in Montana, Idaho, etc. Wine, dried 
fruit, sugar, beans, and other California products 
distributed from San Francisco could pass north to 
Portland and Seattle via the Shasta Route or by boat, 
and could go from there east over the Oregon Railroad 
and Navigation and Oregon Short Line, over the Great 
Northern, or over the Northern Pacific. Or it could 
go east from San Francisco by the Central Pacific 
to Ogden, and thence north over the Oregon Short 
Line into Montana and Idaho. The business was not 
large, but it was competed for actively. 

7. Competition as to traffic between various ports 
in the Orient and points east of the Missouri River 
in the United States. The Southern Pacific Company 
bought a majority of the stock of the Pacific Mail 
in the fall of 1902, 6 and used the ships of that company 
for traffic from San Francisco to Yokohama, Kobe, 
Nagasaki, Shanghai, Hong Kong, and sometimes Amoy. 7 
The greater part of the business moved via the Union 
and Central Pacific; some of it went west over the 

1 P. 2901 Connor. * P. 2632 O'Beilly. 

• P. 2666 Ward. « Pp. 2757-2758 Hurlburt. 

» P. 3980 Stubbs. • P. 1666 Sehwerin. 

' P. 1657 Sehwerin. 
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Sunset Route — in all, the rail lines west of the Mis- 
souri earned $63,382.86 on Oriental traffic moving 
through San Francisco in October, 1906. 1 On the other 
hand, the Oregon Railroad and Navigation Company 
owned all the stock of the Portland and Asiatic Com- 
pany, running between Portland and substantially 
the same ports of call that the Pacific Mail reached 
in China and Japan. This company was the successor 
of three lines which in turn had failed to make the 
business through Portland pay, 2 and seems to have 
been established to assist the Oregon Railroad and 
Navigation in competition for the export business in 
grain and flour. 3 Ninety per cent of the traffic was 
westbound. 4 Of course the steamship company 
was eager for traffic, and competed in connection with 
the Oregon Railroad and Navigation, Oregon Short 
Line, and Union Pacific with the route formed by the 
Central Pacific and the Union Pacific, at least prior 
to 1901. 

The voluminous evidence thus summarized showed 
that active competition had existed of almost every 
conceivable kind. There had been competition of 
parallel routes between the same termini, of parallel 
or roundabout routes between different termini, of 
roundabout routes entirely controlled by the competing 
lines, of routes in which the Union and Southern 
Pacific were links only in chains of connecting and 
independent roads, and finally there had been com- 
petition in cases where one competitor had to rely upon 
the other for a greater or less proportion of the haul. 

There were certain considerations, nevertheless, 
which weakened the Government's case. Altho the 
carriers had competed, yet counsel were able to show 

» P. 1872 Stubbs, Exhibit 119. * P. 4850 Campbell. 

» P. 4851 Ibid. < Pp. 4851-4852 Ibid. 
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only in sporadic instances that rates had been cut. 
The most important through business which the Union 
Pacific had possessed had been the transcontinental 
traffic to and from the Pacific Coast, and the connec- 
tion with which it had interchanged most business 
was the Southern Pacific. Now the Rio Grande 
Western reached as far west as Ogden, and it was at 
all times possible for the Southern Pacific to divert 
traffic this way. In consequence the Union Pacific 
had not dared to push competition very far. The 
Oregon Short Line and the Oregon Railroad and 
Navigation Company had remained practically unused 
for transcontinental business. Mr. Munroe, Freight 
Traffic Manager of the Union Pacific, connected with 
the traffic department of that company since 1882, 
testified that the use of it would have been suicidal. 
Mr. Stubbs declared that in all his experience he had 
never known any business to be worked into or from 
California via the Portland gateway. 1 Even had the 
route been resorted to, movement by it would have 
been roundabout and difficult, and freight would have 
been necessarily distributed by the Southern Pacific 
from San Francisco. Restricted, therefore, to inter- 
change with the Central Pacific at Ogden, the Union 
Pacific was unable to quote any through rates except 
with the consent of the very company which it was 
its interest to fight. Putting to one side the trans- 
continental business, the competitive traffic remaining 
was not large. Counsel for the carriers characterized 
it as incidental and insignificant, while the Govern- 
ment did not allege that the earnings on it exceeded 
three or four million dollars. 

A somewhat different situation appears when we 
pass from the relations between the Southern Pacific 

« P. 3906 Stubbs. 
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and the Union Pacific to the evidence touching the 
other railroads named in the complaint. It was 
undisputed that the Santa Fe, Great Northern, and 
Northern Pacific had competed directly with the 
Central, Union, and Southern Pacific. But this was 
not the whole story. In the Salt Lake case there had 
been rivalry in construction rather than in operation. 
Mr. Clark had desired to build a railroad; the Union 
Pacific had threatened to parallel it. There was no 
rate-cutting, for there were no rates; but the pressure 
of imminent financial loss had been as strong as tho 
a rate war had been well begun. Mutatis mutandis, 
the same was true of a part of the dealings between 
Mr. Harriman and the Santa Fe. The exchange 
of a right to buy a half interest in the Northwestern 
Pacific for the privilege of buying a road in New Mexico 
had put an end to projects of building which would 
have involved considerable extension and great loss 
in profits. The position of the two parties to the suit 
in respect to these operations was confused. The 
Government was disposed to term them attempts at 
monopoly and to distinguish them on this ground 
from competition in rates or service. Counsel for the 
carriers referred to them as independent bargains 
which benefited the parties that made them and did 
not injure the public. It is difficult nevertheless to 
see why the negotiations in both the Santa Fe and the 
San Pedro cases were not forms of competition, bearing 
the same relation to rate conflicts that the strategy 
of a military compaign bears to the tactics of a battle. 
Nor is this disproved by the fact that the logical 
result of the conflict was consolidation; for this is 
true of any sort of competition whatsoever. 

The second step in the Government's proof was the 
establishment of the fact that the consolidations which 
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it charged had lessened competition. Mr. Wicker- 
sham had no difficulty in proving that the Union 
Pacific and Southern Pacific had consolidated the 
greater part of their soliciting agencies. The same 
officials were shown to be in general charge of traffic 
and operation on both roads. Business which formerly 
had been sought by the Sunset Route and the Harri- 
man lines in competition was now routed so as to 
produce the most revenue for the system as a whole. 
So far as the San Pedro, Los Angeles, and Salt Lake 
Railroad was concerned, a traffic agreement had been 
entered into in 1902 which was a curiosity in railroad 
literature. The company had agreed to take no cor- 
porate action without the approval of Mr. Harriman. 
It was not to extend its lines north of the parallel of 
Salt Lake City; traffic was to be interchanged on a 
preferential basis with the Oregon Short Line and 
Union Pacific; the Salt Lake Company was to adopt 
Southern Pacific rates for its local traffic, and was to 
allow the Union Pacific and the Short Line to make 
through rates in both directions to and from points 
on its road. 1 In short, the Salt Lake road bound 
itself hand and foot. As for the Northern Pacific, 
the Northern Securities Company had been dissolved 
in 1905 and the old status of competition restored; but 
the Santa Fe was operating its fines in Northern 
California alternately with the Southern Pacific, and 
competitive construction in the Southwest had ceased. 
Besides this, an agreement had been entered into be- 
tween the Southern Pacific and the Santa Fe dividing 
the citrus fruit traffic from Southern California, and 
another according to which cargoes from the Orient 
entering the port of San Francisco on steamships of 
the Pacific Mail were apportioned roughly in the pro- 

1 Pleadings, Exhibit A, pp. 24-27. 
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portion that the two railroads furnished outbound 
freight. Possibly because of this last-named arrange- 
ment, the Santa Fe had ceased to operate its line of 
steamships from San Diego. 

The reply of the carriers on these points was technical. 
They urged, in the first place, quoting from Whitwell v. 
Continental Tobacco Company, 1 that " an attempt 
to monopolize a part of interstate commerce which 
promotes or but indirectly restricts competition 
therein, while its main purpose and chief effect are 
to increase the trade and foster the business of those 
who make it, was not intended to be made, and was 
not made, illegal by the second section." . . . The 
validity of this defense depended, of course, upon the 
acceptance of the assertion that only incidental restric- 
tion of competition had occurred, 2 and on proof that 
the merger of the Pacific railroads had, in fact, increased 
trade. Counsel put Mr. Kruttschnitt, chief operating 
official of the Harriman lines, on the stand, and drew 
from him a detailed and impressive list of the better- 
ments and additions made since 1901, including the 
general statement that the Union and Southern Pacific 
together had spent $374,124,697.40 for these purposes 
in the eight years ending June 30, 1909. It was not a 
necessary conclusion that these expenditures had 
improved service or lowered rates; but the railroad 
officials testified positively that they had had such an 
effect, and the contrary was not satisfactorily estab- 
lished. 

In the second place, the railroads maintained that, 
as a matter of law, ownership by one railroad of an- 
other's stock did not constitute control unless a clear 
majority were held. Control, said counsel, is a matter 
of power. A minority may direct the operation of a 

' 125 Fed. Rep. 458. * Pp. 175 ff. Brief. 
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railroad because the majority has confidence in it; 
but this is lawful. The Southern Pacific stockholders 
had confidence in Mr. Harriman and his associates, 
but they could have superseded them at any time. 
The argument deserved and was given little weight. 
Unless courts are to shut their eyes to the facts in their 
interpretation of the law, they must recognize that 
under any ordinary circumstances less than a majority 
of the stock of a company will enable the holder to 
determine its policy. The indifference of a certain 
proportion of stockholders, the fact that the officers 
of the company alone have access to the stock list, 
the regularity with which a substantial number of 
proxies may be had for the asking, all work to the same 
result. This was, in fact, admitted by the defendants' 
own witnesses. 

This left as a final step in the argument the charge 
that the Union Pacific had employed an illegal method 
in suppressing competition. The situation was not 
free from difficulty. The carriers maintained that the 
essential transaction complained of had been a pur- 
chase of stock. This, they contended, was a matter 
subject only to State legislation. The acquisition 
or disposition of property is not commercial inter- 
course. " If any citizen should step into a broker's 
office on Broadway, New York, buy some stock in the 
Pennsylvania Railroad, pay for it, put the certificates 
in his pocket, and walk out, would he, or the broker, 
or the broker's principal, be engaged in commercial 
intercourse between nations and parts of nations? . . . 
Would a State corporation buying those certificates 
be in any different situation from an individual pur- 
chaser, if the State of its domicile had endowed it 
with corporate power to buy stock ? " l But even 

' Brief, Dunne, pp. 219-220. 
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tho purchases of stock were subject to Federal law 
they would violate no provisions of the Sherman Act. 
A purchase or sale is not a contract in restraint of 
trade, — for a contract is executory, implying some- 
thing yet to be done; while a sale is executed, com- 
pleted when made and because it is made. Nor is a 
contract in restraint of trade necessarily unlawful. 
It must be undue, that is, not entered into with the 
legitimate purpose of reasonably forwarding personal 
interest and developing trade. The same may be 
said of an attempt to monopolize. Every act of com- 
petition tends to drive competitors out of business, 
but competition is legal, in the absence of fraud or 
duress. It follows that an individual may buy out a 
competitor, and then another competitor, and so on, 
and a corporation may do the same thing. "It is 
evident," said Mr. Dunne's brief , — " fraudulent, in- 
timidating, coercive, and other like ivrongful and unlawful 
methods apart — that here we touch a fundamental 
principle of the freedom to buy and sell, of the legal 
right of the individual in respect to his own property." l 

The case, as thus made up, was docketed on the 
Supreme Court calendar on October 9, 1911, and on 
the same day a transcript of the record was filed. 
On the following day, a motion to advance was sub- 
mitted to the court; the motion was granted on October 
23, and the case was assigned for hearing. Arguments 
were heard on April 19, 22, and 23, and the decision 
was handed down on December 2, a year and three 
weeks after proceedings had been begun before the 
final court of appeal. 2 

The opinion of the Supreme Court was remarkable 
for its brevity, for the sweeping terms in which the 

1 Brief, p. 285. 

2 No. 446. Ootober Term, 1912. U. S. v. The U. P. RR. Co. et al. 
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law was laid down, and none the less for the exceptions 
in practice which it countenanced. As was to be 
expected, the main emphasis was laid upon the facts. 
Was there or was there not such competition between 
the parts of the Southern Pacific System that com- 
bination between them would tend to monopoly and 
thus be in violation of the law? " To compete," said 
the Court, "is to strive for something which another 
is actively seeking and wishes to gain." Did the 
Southern Pacific before 1901 strive for anything which 
the Union Pacific was actively seeking ? To state 
the case in these terms was to compel the answer. 

The Southern Pacific, through its agents, advertisements and 
literature had undertaken to obtain transportation for its " Sun- 
set " or southern route across the continent while the Union Pacific 
had endeavored in the same territory to have freight shipped by 
way of its own and connecting lines, thus securing for itself about 
1,000 miles of the haul to the coast. . . . 

Competition between two such systems consists not only in making 
rates, which, so far as the shipper was concerned, the proof shows 
were by agreement fixed at the same figure whichever route was 
used . . . but includes the character of the service rendered, 
the accommodation of the shipper in handling and caring for freight, 
and the prompt recognition and adjustment of the shipper's claims. 
Advantages in these respects were the subjects of representation 
and the basis of solicitation by many active, opposing agencies. 
The maintenance of these by the rival companies promoted their 
business and increased their revenues. The inducements to 
maintain these points of advantage — low rates, superiority of 
service and accommodation — did not remain the same in the hands 
of a single dominating and common ownership as it was when they 
were the subject of active promotion by competing owners whose 
success depended upon their accomplishment. 

The Court replied to the suggestion that the traffic 
competed for was infinitesimal with the remark that 
tho relatively small it amounted in the aggregate to 
many millions of dollars. To the argument that tho 
physically able the Union Pacific had never dared to 
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compete with the Southern Pacific because of its 
dependency upon the latter for direct connection with 
the Pacific Coast, it answered, first, that it would have 
been detrimental to the Southern Pacific to have 
declined an arrangement for the carriage of freight 
received from the Union Pacific, and second, that the 
terms of the Pacific Railroad Acts of 1862 and 1864 
forbade any. discrimination in favor of the Denver and 
Rio Grande at Ogden. 

Granted that substantial competition had existed 
before 1901 the conclusion that this competition had 
been restrained by the purchase on the part of the 
Union Pacific System of stock of the Southern Pacific 
Company, and that this restraint had been in violation 
of law followed unfailingly. 

The consolidation of two great competing systems of railroads 
engaged in interstate commerce by a transfer to one of a dominating 
stock interest in the other created a combination which restrains 
interstate commerce within the meaning of the statute because, 
in destroying or greatly abridging the free operation of competition 
theretofore existing, it tends to higher rates. It directly tends 
to less activity in furnishing the public with prompt adjustment 
of the demands of patrons for losses. . . . 

The contention that a consolidation by stock pur- 
chase was not subject to Federal regulation the court 
brushed aside. 

Nor do we think it can make any difference that instead of resorting 
to a holding company, as was done in the Northern Securities 
case, the controlling interest in the stock of one corporation is 
transferred to the other. The domination and control, and the 
power to suppress competition, are acquired in the one case no 
less than in the other, and the resulting mischief, at which the 
statute was aimed, is equally effective whichever form is adopted. 

On the other hand the Court dismissed the com- 
plaint against the Atchison, Topeka, and Santa Fe 
arising out of transactions in Arizona discussed in 
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connection with the Government's case. It also 
refused to take action in the matter of the San Pedro, 
Los Angeles, and Salt Lake. The Circuit Court had 
not believed that the Salt Lake road was naturally 
competitive with the Union or Southern Pacific, and 
had been able to find in the agreement with the Union 
Pacific only a laudable purpose to adjust differences 
and to construct a line of railroad between two points 
which would serve their joint interests as well as those 
of the public. The Santa Fe matter had been thrown 
out on technical grounds. In neither case did the 
Supreme Court see fit to disturb the conclusion of the 
court below. 

The only point of general interest in this decision 
is the court's attitude toward the facts. The ques- 
tions of law raised had been sufficiently covered in the 
Standard Oil and Tobacco decisions, and received 
merely brief, tho emphatic reassertion. It should 
be well understood now even by the legal profession 
that the ordinary property rights of the individual 
are limited by the Sherman Act, and cannot be pleaded 
as a defence against it. As the law stands, the only 
way of bringing about a material unification of interest 
between two railroads which are competing in inter- 
state business appears to be the purchase by a natural 
person of control of each, and the importance of this 
is limited by the fact that individuals have but re- 
stricted means, and die in the end in spite of the best 
of care. 

Several interesting observations, however, are sug- 
gested by the facts. This case is the first in which a 
thoro-going attempt has been made to trace the 
competitive relations between two great adjoining 
railroad systems. The result is likely to surprise the 
general public as it becomes known. Very little of 
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the competition between the Union and the Southern 
Pacific systems, it appears, was the direct struggle 
between parallel roads so familiar in early railroad 
history. The record abundantly shows that the South- 
ern Pacific dominated its connection at Ogden by its 
ability to divert eastbound traffic at that point to the 
Denver and Rio Grande. The Court's statement 
that the Pacific Railroad Acts obliged the Central 
Pacific to afford equal advantages and facilities as to 
" rates, time and transportation " to all connections 
at Ogden may be accepted as an authoritative tho 
unexpected interpretation of the law; but it is too 
much to believe that the mere systematic diversion 
of unrouted traffic would not have involved a loss to 
the Union Pacific that no traffic manager would have 
suffered except under extraordinary circumstances. On 
the other hand, the more remote differences in interest 
appeared in practically every corner of the United 
States. It was shown that business from any point 
east of Omaha and New Orleans could make use of 
either the Union Pacific or the Southern Pacific, as 
the shipper desired, for stations in almost every State 
west of those cities. Nor was this the most striking 
fact brought out. Traffic from New York to Colorado 
moved via Southern Pacific steamers to New Orleans 
or Galveston, thence over railroads controlled by the 
Southern Pacific to Fort Worth, and from Fort Worth 
to destination it went over lines in which the Hunting- 
ton carriers had no interest. Galveston is located 
very nearly on the meridian of Kansas City, and only 
that portion of the haul from New York by the south- 
ern route which lay west of Galveston, lay in any 
way parallel to it. Nevertheless, every single fraction 
of the southern route competed, in the sense in which 
the Supreme Court used the term, with every part 
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of every other conceivable route which connected the 
two terminal points. For example, the New York, 
Ontario, and Western operated between New York and 
Buffalo. It delivered business to the Wabash, which 
in turn gave it to the Union Pacific, or Rock Island, 
or Burlington, at Kansas City. It follows that the 
New York, Ontario, and Western was a competitor 
of the lines between Fort Worth and Denver, altho 
distant from them 1250 miles as the crow flies and 
connected by no lines over which it had control. In 
the same way, the Atchison, Topeka, and Santa Fe, 
running north from Fort Worth, competed with the 
Old Dominion Steamship Company, plying between 
New York and Norfolk, and the Chicago and North- 
western between Chicago and Omaha competed with 
the Louisville and Nashville between River Junction 
and New Orleans. Where one railroad formed part 
of two routes, it could even be a competitor of itself, 
as the Pennsylvania from Pittsburg to Chicago and 
from Pittsburg to St. Louis. 

In view of this very broad conception of the nature 
of competition in rates and service, it is curious that 
the Supreme Court failed to recognize the existence 
of the " financial " or " diplomatic " competition 
which has been continuously in existence between the 
western groups of roads, a competition no whit less 
important than that upon which the Court laid stress. 
This took such forms as the threat of new construction, 
the readiness to divert traffic in one section to secure 
favors in another, or the purchase of huge blocks of 
a competitor's securities as a demonstration of financial 
strength. It is not to be supposed, of course, that 
this sort of struggle is limited to western lines. Great 
railroads are like great nations, in that open warfare 
is the crudest weapon which they employ. The larger 
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the company the more important the influence which 
it can exert in indirect ways. It takes a good deal 
of credulity to believe anything other than that the 
Clark interests undertook the construction of an inde- 
pendent railroad between Los Angeles and Salt Lake, 
which the Harriman people contrived to dominate in 
order to forestall competition which might have 
ensued. The story of the relations between the Santa 
Fe and the Southern Pacific likewise is full of illustra- 
tions of the larger kind of competition. Similar facts 
appear in the recent New Haven-Grand Trunk nego- 
tiations, or in the agreements between the Hill and 
Harriman lines in the Northwest. Indeed, the most 
serious objection to big business merely because it 
is big is to be found in the growth of the financial 
power of the single units. Sooner or later the courts 
will have to recognize the problem. 

Another point of interest is suggested by the fact 
that this merger case is the first in which dissolution 
will provide evidence of the effect upon operating 
efficiency of the division of a great business into two 
or more parts. The information was not available 
in the case of the Standard Oil and American Tobacco 
companies because they were not public service corpora- 
tions. It was not useful in the Northern Securities 
case because the units in that merger were not closely 
enough combined. But for the Harriman fines we 
shall have detailed sets of records, prepared on a 
uniform basis and open to all under the Interstate 
Commerce Law, and relating to a company which has 
made a more systematic attempt to secure the full 
economies of large scale production than any other in 
the United States. Thus at the present time purchases 
for the whole system are made by the Director of 
Purchases, Mr. Thorne. Standards in construction 
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and operation have been established after considera- 
tion and discussion by the officers from general superin- 
tendent up. The best brains in the accounting 
department have worked in harmony for improvements 
in method. By means of a car pool the Harriman 
equipment is utilized wherever the local demand is 
greatest. A carefully planned course of instruction 
offers to promising employees the best general railroad 
training in the country, while every effort is made by 
correspondence instruction to encourage thought and 
develop interest among subordinates. If the greater 
decentralization resulting from splitting the system 
in two compensates for the loss in efficiency in other 
ways, an important precedent will have been created. 
Some at least among the members of the organization 
itself expect this to be the result. A contrary opinion 
is indicated by a decline in the price of Union Pacific 
common stock, after the decision, of 19 points in 10 
days. It is, of course, to be remembered that many 
of the achievements of the old administration will be 
enjoyed as a legacy by the new; so that conclusions 
cannot safely be drawn until after the lapse of several 
years. 

In conclusion, a word may be said about the nature 
of the decree. The Supreme Court had no decree of 
the lower court before it, since the Government suit 
had been dismissed by that tribunal. It confined 
itself, therefore, to general instructions to the Court 
below. These were in brief : — 

The decree to be entered in the District Court shall provide an 
injunction against the right to vote the stock while in the ownership 
or control of the Union Pacific Company, or any corporation 
owned by it or while held by any corporation or person for the 
Union Pacific Company, and forbid any transfer or deposit thereof 
in such wise as to continue its control, and shall provide an injunc- 
tion against the payment of dividends upon such stock while thus 
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held, except to a receiver to be appointed by the District Court 
to collect and hold such dividends until disposed of by the decree 
of the Court. 

Plans were to be presented to the District Court 
within three months, failing which the said Court 
should proceed by receivership and sale if necessary. 
Nothing in the Supreme Court's instructions was to 
be construed as preventing the Union Pacific from 
retaining the Central Pacific connection from Ogden 
to San Francisco, if desired. A later ruling has held 
that a distribution or sale of Southern Pacific shares 
now held by the Oregon Short Line to the stockholders 
of the Union Pacific will not satisfy the Law. Arrange- 
ments for the purchase of the Central Pacific stock 
by the Union Pacific or one of its subsidiaries can 
readily be made, provided that the Central Pacific 
stock collateral bonds, secured by the stock of the 
same company, are paid off. With the Central Pacific 
would go the lines of ferries connecting Oakland with 
San Francisco. The Southern Pacific stock itself is 
pledged under the Oregon Short Line refunding 4's to 
the extent of $108,000,000; but under the terms of 
the mortgage, the company is entitled to withdraw 
any particular collateral on deposit at the rate at 
which bonds were originally issued against the same, 
provided that securities of railroads or car companies 
be substituted. The Union Pacific owned $244,073,200 
of unpledged stock and bonds of companies within the 
system at the date of its last annual report, so the 
requirements of the indenture can be easily complied 
with. 
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